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20. What ever happened to don’t kiss 
and tell?
• Requiring confidentiality or non-disclosure of a 

settlement of claims for sexual harassment or 
sexual assault renders the Company unable to 
deduct the payments as corporate expenses.
– Includes attorneys’ fees 
related to such settlements or 
payments.
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• Law of the land.
‒ Tax Cuts and Jobs Act (“TCJA”) only eliminated 

the individual mandate.
• Lawsuit pending.
• Chipping away of certain provisions.
‒ Expansion of short-term limited duration policies 

(i.e., junk policies).
‒ Expansion of association health plans.
‒ HRAs?

19. What’s the status of the ACA?
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18. Whatever happened to the white-
collar exemption salary revisions?
• President Obama’s initiative to increase (double) the 

salary threshold is dead, but the DOL still plans to 
review salary levels for white-collar exemptions.

• In July 2017, the DOL issued a request for information 
for a new rule and accepted comments through this 
last September.  

• The DOL plans to propose a new overtime rule by the 
end of October 2018. 

• Can we expect a final rule in 2018?
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17.  How do health care exchanges affect 
your employees

• May benefit employees (e.g., if cheaper than 
COBRA).

• *Updated* model health care exchange notices 
(required by FLSA).

• Enrollment issues.
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16. Supreme Court Blesses 
Employers’ Use of Class Action Waivers
• The Supreme Court in the trio of cases 

involving this issue, Murphy Oil USA Inc., Epic 
Systems Corp. and Ernst & Young, held that 
mandatory, pre-dispute arbitration 
agreements that 
bar class-wide claims by 
employees do not violate 
the National Labor Relations Act.
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15. How do you protect your employees 
protected health information under 
HIPAA?
• Do you sponsor a group health plan?
• Is it self-funded or insured?
• Does your group health plan have 50+ 

participants, or is it administered by a third 
party?



© 2018 Snell & Wilmer8

14. Can we agree with a competitor 
not to poach each other’s employees?
• No, “naked wage-fixing or no-poaching 

agreements among employers are per se 
illegal under the antitrust laws.”

• DOJ intends to proceed criminally against 
employers, individuals, companies.

• Avoid exchanging competitive sensitive 
agreement about terms and conditions of 
employment.
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13. What’s going on with mental health 
parity?
• Enforcement is increasing.
• More guidance is available.
• Litigation trends.
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12. California Embraces Worker-
Friendly Independent Contractor Test

• California recently adopted the 
three-alternative definitions of 
employment test:
– Free from control and direction;
– Outside the usual course of 

business;
– Customarily engaged in 

independent trade. 
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11. What’s new for Wellness Programs?

• January 1, 2019 – 30% incentive limit under the 
ADA/GINA is gone.

• New ADA/GINA regulations expected June 2019.
• Still have to worry about myriad of other laws 

(e.g., HIPAA, ERISA, Internal Revenue Code, GINA).
‒ DOL lawsuits.
‒ EEOC charges.
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10. Will non-union employers finally 
catch a break at the NLRB?

• NLRB General Counsel’s recent Mandatory Submission to Advice 
(December 1, 2017). 

• Protected Concerted Activity.
– Only 1 individual/employee had 

stake in the issue.
– No loss of protection despite 

vulgar or obscene conduct.
• Employer Handbook and Policies

– Prohibitions on use of logos and 
trademarks.

– Rules requiring confidentiality in investigations.
– Rules prohibiting disrespectful conduct.
– Employees have presumptive right to use company’s email system 

for §7 activities.
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9. Should you offer domestic partner 
benefits?
• Obergefell v. Hodges case legalized same-sex 

marriage in all 50 states.
• Human Rights Campaign – Corporate Equality 

Index for 2019.
• Title VII issues.
• Hiring goals?
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8. Transgender Employees Possibly 
Protected Under the ADA 
• The ADA specifically excludes “transsexualism” 

and “gender identity disorders not resulting from 
physical impairments” from the meaning of 
“disability.” 

• Gender dysphoria –the condition of feeling one’s 
emotional and psychological identity as male or 
female to be opposite to one’s biological sex –
may be a disability protected by the ADA.
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7. What can you do to fight opioid 
addiction?
• Priority of the Trump administration.
• Evaluate additional benefits that may be offered 

under your group health plan (e.g., physical 
therapy, acupuncture, lifestyle counseling).

• Don’t forget mental health parity requirements.
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6. “Times They Are A-Changin’”: Recent 
Developments Regarding Medicinal 
Marijuana Use by Employees
• Recent court decisions across the 

country on when and how employers 
can discipline employees for using 
marijuana finding against employers. 
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5. Do your plans comply with the new 
disability claims regulations?

• Effective April 1, 2018.
• Broader than employers may realize.
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4. Is Your Business at Risk for 
“#MeToo” Sexual Harassment Claims?
• “The U.S. Equal Employment Opportunity Commission 

hasn’t seen a surge in sexual harassment complaints 
since the start of the #MeToo movement, but more 
workers have been threatening to sue, acting EEOC 
Commissioner Victoria Lipnic said Tuesday at a Society 
for Human Resource Management conference 
in Washington, D.C.”
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3. Hodgepodge of TPA issues
• Do you grant TPAs discretionary authority in plan 

document?
• ERISA fiduciary duty to monitor (e.g., are SBCs 

completed and distributed in accordance with 
rules)?

• Do you have a services agreement? Does it 
accurately reflect the TPA’s services?

• If needed, do you have a BAA with your TPAs?
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2.  I can’t come to work today, my dog 
is sick
• Loss or incapacitation of a 

service animal may give 
rise to a qualifying 
condition for the use of 
earned paid sick time 
under the Arizona Paid 
Sick Time law. 
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1. Should you consider an association 
health plan?
• DOL published a final rule that allows unrelated 

employers to participate in a single employer 
group health plan.

• The first fully insured AHPs took effect September 
1, 2018.

• Various pros and cons.
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Any Questions?
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©2018 All rights reserved. Notice: As part of our effort to inform you of changes in the law, Snell &
Wilmer provides legal updates and presentations regarding general legal issues. Please be aware that
these presentations are provided as a courtesy and will not establish or reestablish an attorney-client
relationship or assumption of responsibility by Snell & Wilmer to take any action with respect to
your legal matters. The purpose of the presentations is to provide seminar attendees general
information about recent changes in the law that may impact their business. The presentations should
not be considered legal advice or opinion because their individual contents may not apply to the specific
facts of a particular case.
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